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Sexual Orientation and Gender Identity
DAVID W. AUsmN*

This article reviews developments in sexual orientation and gender identity law during
2011.1 The year ended on an optimistic note, with several mainstream media organizations recognizing that it was a good year for Lesbian, Gay, Bisexual, and Transgender
(LGBT) causes. 2 Some members of the community were even more enthusiastic in
describing the advances made in 2011. Mara Keisling, executive director of the National
3
Center for Transgender Equality, for example, described it as a "game-changing year."
I.

Moving Towards Equality

A.

THE

WORLD RECOGNIZES THAT GAY RIGHTS ARE

HuMAN

RIGHTS

Some of the most stunning indications of progress occurred in the international arena.
In March, representatives of eighty-five nations at the U.N. Human Rights Council endorsed a Joint Statement entitled "Ending Acts of Violence and Related Human Rights
Violations Based on Sexual Orientation and Gender Identity."4 According to the U.S.
State Department, the Joint Statement contained a number of provisions "not seen in
previous LGBT statements" at the United Nations, including
welcoming attention to LGBT issues as a part of the Universal Periodic Review process, noting the increased attention to LGBT issues in regional human rights fora,
encouraging the Office of the High Commissioner for Human Rights to continue
* David Austin is a Professor of Legal Writing, California Western School of Law. The author wishes to
thank Mark E. Wojcik, Rex Wockner, William B. Kelley, and Traci Bairn.
1. For earlier developments, see David W. Austin, Paul E. Johnson, & Mark E. Wojcik, Sexual Orientation
and Gender Identity, 44 INT'L LAW. 547 (2010).
2. See, e.g., Aaron Glantz, 2011 Wasa Good Year For Causesof Gays, N.Y. TWMES, Dec. 30, 2011, at A19; see
also Matt Stopera, 40 Reasons W
2011 Was a Great Year for Gays, BuzzFEED, http://www.buzzfeed.com/
mjs538/reasons-why-201 1-was-the-best-year-for-gays-ever (last visited Jan. 6, 2012).
3. Maria Keisling, Op-ed: 14 Reasons That Made 2011 Greatfor Trans People, ADVOCATE.COM (Dec. 28,
2011, 7:10 PM), http://www.advocate.com/SocietyFrransgendered/4_Reasons_That_Made 201 lGreatfor
_TansPeople/ (citing, among other developments, passage of transgender anti-discrimination laws in Hawaii, Connecticut, Massachusetts, and Nevada; support of federal agencies and officials; higher visibility of
trans actors and celebrities; and improvements in trans health policies).
4. Press Release, U.S. Dep't of State, Joint Statement on the Rights of LGBT Persons at the Human
Rights Council (Mar. 22, 2011), http://www.state.gov/r/pa/prs/ps/2011/03/158847.htm.
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addressing LGBT issues, and calls for states to end criminal sanctions based on
LGBT status.5
In June, the U.N. Human Rights Council adopted its first-ever resolution in support of
gay rights. 6 The resolution called on the High Commissioner for Human Rights to: (1)
document discriminatory laws; (2) study how international human rights law can reduce
violence against individuals based on their sexual orientation and gender identity; and (3)
convene a Human Rights Council panel in 2012 to discuss the results of the study and
7
implementation of follow-up measures.
The Report that followed8 highlighted patterns of discrimination and episodes of violence across the globe, noting "[v]iolence against LGBT persons tends to be especially
vicious compared to other bias-motivated crimes." 9 The Report called on countries "to
repeal laws that criminalize homosexuality, abolish the death penalty for offences involving consensual sexual relations, harmonize the age of consent for heterosexual and homosexual conduct, and enact comprehensive anti-discrimination laws."1o The U.N. Human
Rights Council is expected to discuss the recommendations of the Report in 2012.
Among other recommendations, High Commissioner Navi Pillay urged countries to recognize sexual orientation or gender identity as a valid basis for asylum, 1 introduce public
information campaigns to counter homophobia, and provide training to ensure that police
and law enforcement officials treat LGBT people fairly.12 Notably, the Report also contains a recommendation that countries "[flacilitate legal recognition of the preferred gender of transgender persons and establish arrangements to permit relevant identity
13
documents to be reissued reflecting preferred gender and name[.]"
The UN Human Rights Council has not shied away from using the Universal Periodic
Review process as a tool to help promote change: following their individual country audits, Nauru and Palau pledged to decriminalize homosexuality. 14 So too did North Cy16
prus, 15 S~oTom6 and Principe, and Seychelles.'7
5. Id.
6. Press Release, Office of the High Comm'r of Human Rights, Council Establishes Mandate on Cote
d'Ivoire, Adopts Protocol to Child Rights Treaty, Requests Study on Discrimination and Sexual Orientation
(June 17, 2011), http://ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewslD=l 1167&LangID=E.

7. Id.
8. U.N. Human Rights Council, DiscriminatoryLaws and Practices and Acts of Violence Against Individuals
Based on Their Sexual Orientation and Gender Identity, U.N. Doc. A/HRC/19/41 (Nov. 17, 2011), available at
http://www2.ohchr.org/english/bodies/hrcouncil/docs/19session/A.HRC.19.41Len.pdf.
9. UN Issues FirstReport on Human Rights of Gay and Lesbian People, UN NEWS CENTRE (Dec. 15, 2011),
http://www.un.org/apps/news/story.asp?NewslD=40743.
10. Id.
11. Same-sex conduct remains illegal in seventy-six countries, with at least five countries (Iran, Mauritania,
Saudi Arabia, Sudan, and Yemen) imposing the death penalty. Id.
12. Id.
13. UN Human Rights Council, supra note 8, at 25.
14. RegionalPush to End Sodomy Law, STAR ONLrNE (Oct. 26, 2011), http://www.starobserver.com.au/news/
2011/10/26/regional-push-to-end-sodomy-laws/64045.
15. Stephen Gray, North Cyprus Leader: Proposalto RepealAnti-Gay Laws "HasBeen Submitted", PINK NEWS
(Dec. 14, 2011), http://www.pinknews.co.uk/2011/12/14/north-cyprus-leader-proposal-to-repeal-anti-gaylaws-has-been-submitted/.
16. Sdo Tomi and Principe Set to Decriminalise Homosexuality, AFRIcAN AcrmsvST (Feb. 14, 2011), http://
www.africanactivist.org/2011/02/sao-tome-and-principe-set-to.html.
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Other international organizations took similar steps to promote LGBT rights. The
European Parliament adopted a Resolution condemning "the fact that homosexuality, bisexuality, and transsexuality are still regarded as mental illnesses by some countries, including within the [European Union]." 8 The Resolution called on states to combat this
discrimination, "stressing the need for the de-psychiatrisation of the transsexual, transgender, journey, for free choice of care providers, for changing identity to be simplified,
and for costs to be met by social security schemes."' 9 Finally, the Resolution also called
on "the World Health Organisation to withdraw gender identity disorders from the list of
20
mental and behavioural disorders."
The Inter-American Commission on Human Rights, following years of work documenting the "serious discrimination, both in fact and in law," that LGBT persons face
throughout the Americas, created a Unit on the Rights of Lesbian, Gay, Bisexual, Trans,
2
and Intersex Persons, "in order to strengthen its capacity to protect their rights." '
Individual countries have also attempted to use their influence to promote international
acceptance of LGBT rights. Addressing representatives of governments from the entire
globe, U.S. Secretary of State Hillary Clinton delivered a historic speech at the Palace of
Nations in which she forcefully argued "gay rights are human rights." 22 Noting that
"[t]he lives of gay people are shaped not only by laws, but by the treatment they receive
every day from their families, from their neighbors," Secretary Clinton laid the responsibility for achieving equal rights on the "people of all nations." 23 Secretary Clinton also
oudined the "first U.S. Government strategy dedicated to combating human rights abuses
against LGBT persons abroad." 24 Among other measures, she announced that the United
States would seek to ensure that its foreign aid promoted protection of LGBT rights and
announced the creation of a Global Equality Fund to "support the work of civil society
organizations working on these issues around the world." 25 LGBT activists from around
26
the world enthusiastically endorsed Secretary Clinton's speech.
U.K. Prime Minister David Cameron raised the issue of gay rights at the Commonwealth Heads of Government Meeting in October.27 Speaking to representatives of fifty17. Paul Canning, Seychelles to Decriminalise Homosexuality, Other Countries Say No and 'Not Yet', LGBT
ASYLUM NEWS (Oct. 5, 2011), http://madikazemi.blogspot.com/201 1/10/seychelles-to-decriminalise.html.
18. Press Release, European Parliament, Summary of European Parliament Resolution 2011/2821 (RSP),
http://www.europarl.europa.eu/oeil/popups/summary.do?id= 1167057&t=d&l=en.
19. Id.
20. Id.
21. Press Release, Org. of American States, IACHR Creates Unit on the Rights of Lesbian, Gay, Bisexual,
Trans, and Intersex Persons (Nov. 3, 2011), http://www.oas.org/en/iachr/media_center/PReleases/2011/
115.asp.
22. Hillary Rodham Clinton, U.S. Sec'y of State, Remarks in Recognition of International Human Rights
Day (Dec. 6, 2011), http://www.state.gov/secretary/nn/2011/12/178368.htm.
23. Id.
24. Id.
25. Id.
26. Diane Anderson-Minshall, LGBT Activists from around the World React to Clinton's Speech, ADvoCATE.cOM (Dec. 7, 2011), http://www.advocate.com/News/Daily-News/2011/12/07/LGBTActivsts-fromAround-the_WorldReacttoClintons_-Speech/.
27. Nigel Morris, Commonwealth Nations to Have Aid Cut for Gay Rights Abuses, THE INDEPENDENT (Oct.
31, 2011), http://www.independent.co.uk/news/world/politics/commonwealth-nations-to-have-aid-cut-forgay-rights-abuses-6255009.html.
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four nations, Cameron noted that "more strings" would be attached to British aid and that
countries expecting to benefit from such aid should adhere to "proper human rights" and
decriminalize homosexuality.28 The Prime Minister singled out Uganda and Ghana as
examples of Commonwealth countries that needed to revisit their laws.29 Reaction in
those countries and across Africa was harshly negative. 30 A coalition of more than fifty
nongovernmental organizations working in African countries in support of LGBT rights
expressed concerns over attempts by Western governments to use the power of the purse
to promote equality for LGBT people. 3 1 Acknowledging that such maneuvers may be
well intentioned, the NGO representatives cautioned that "the decision to cut aid disregards the role of the LGBTI and broader social justice movement on the continent and
creates the real risk of a serious backlash against LGBTI people." 32 The signatories of the
statement specifically criticized foreign policies that would result in elimination or reductions in aid to countries that do not protect LGBT rights because:
They disregard the agency of African civil society movements and political leadership. They also tend, as has been evidenced in Malawi, to exacerbate the environment of intolerance in which political leadership scapegoat LGBTI people for donor
sanctions in an attempt to retain and reinforce national state sovereignty. Further,
the sanctions sustain the divide between the LGBTI and the broader civil society
movement. In a context of general human rights violations, where women are almost
as vulnerable as LGBTI people, or where health and food security are not guaranteed
for anyone, singling out LGBTI issues emphasizes the idea that LGBTI rights are
special rights and hierarchically more important than other rights. It also supports
the commonly held notion that homosexuality is 'unAfrican' and a western-sponsored
'idea' and that countries like the UK will only act when 'their interests' have been
33
threatened.
B.

Ti-m END oF "DON'T AsK, DON'T TELL"

The United States moved a step closer to full equality for gays and lesbians when it
lifted the ban prohibiting homosexuals from openly serving in the military. 34 The end was
28. Id.
29. John Honderich, Taking a Standfsr Gay Rights, TORONro STAR (Nov. 19, 2011), http://www.thestar.
com/news/article/1088441.
30. Id.; Dotn Ibiwoye, Gay Rights Controversy-Storm GatheringOver British PM's Comments, VANGUARD
(Nov. 23, 2011), http://www.vanguardngr.com/2011/11/gay-right-controversy-a-gathering-storm-overcamerons-commentl/ (quoting the head of Nigeria's Civil Liberties Organization as saying "[tihe kind of
liberty that homosexuals and lesbians are asking for is not and cannot be acceptable in our system and it is
condemnable. CLO frowns at a situation where some people are still calling for their rights to be homosexuals and lesbian. This is an abuse to God."); Elias Mbao, Govt Won't Enact Pro-Gay Laws to Get Aid, Says
Official, NATIO-N (Nov. 2, 2011), available at 2011 WLNR 22718932 (highlighting top government official's
position that Zambia would refuse to comply with the call to decriminalize homosexuality).
31. Press Release, African Men for Sexual Health and Rights, Statement of African Social Justice Activists
on the Threats of the British Government to "Cut Aid" to African Countries That Violate the Rights of
LGBTI People in Africa (Oct. 27, 2011), http://www.amsher.net/news/ViewArticle.aspx?id=1200.
32. Id.
33. Id.
34. Karen McVeigh & Paul Harris, U.S. Military Lifts Ban on Openly Gay Troops, GUARDIAN (Sept. 20,
2011), http://www.guardian.co.uk/world/201 l/sep/20/us-military-lifts-ban-gay-troops.
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a long time coming. Although President Obama signed legislation to repeal the ban in
December 2010, gay and lesbian troops continued to live under threat of administrative
discharge well into 2011. 35 In total, more than 14,000 troops were discharged under the
"Don't Ask, Don't Tell, Don't Pursue Policy."36 After President Obama certified that the
repeal would not jeopardize military combat readiness, it became effective on September
20, 2011.

37

Nevertheless, full equality is still a mirage. Gay and lesbian troops in committed relationships continue to receive unequal treatment. 38 Gay and lesbian married troops filed a
lawsuit challenging the constitutionality of the Defense of Marriage Act (DOMA), which
prohibits federal recognition of same-sex marriages and, therefore, acts as an impediment
to obtaining spousal benefits. 39 These include the right to joint deployment, burial rights,
the ability to access post exchanges and commissaries, health care, and access to spousal
support groups, among others.40 The U.S. government also still bans those who identify
4
as transgender from serving openly in the military. 1
C.

SAME-SEx MARRIAGE AND CIVIL UNIONS

As of the end of 2011, same-sex marriage was available nationwide in ten countries:
Argentina, Belgium, Canada, Iceland, the Netherlands, Norway, Portugal, Spain, South
Africa, and Sweden. 42 Same-sex marriages are also performed in Brazil (in the state of
Alagoas) and in Mexico (in the federal district of Mexico City); marriages performed in
those states are recognized in the rest of the country. 43 Other jurisdictions, such as Israel,
do not perform same-sex marriages but recognize same-sex marriages performed
elsewhere.In the United States, seven jurisdictions were issuing marriage licenses to same-sex
couples at the end of 2011: Massachusetts, Connecticut, Iowa, Vermont, New Hampshire,
35. Matthew B. Tully, Ask the Lawyer: Gray Area fir SeparationsDuring DADT Repeal Process, ARMY TIMES
(Mar. 31, 2011), http://www.armytimes.co n/community/ask-awyer/offduty-askthelawyer-grayarea-for-separations-during-dadt-repeal-process-033 111/.
36. About "Don't Ask, Don't Tell", SERVICEMEMBERS LEGAL DEFENSE NETWORK, http://www.sldn.org/
pages/about-dadtl (last visited Feb. 10, 2011).
37. Elisabeth Bumniller, A Final Phasefor Ending 'Don't Ask, Don't Tell', N.Y. TIMEs, July 23, 2011, at Al 3.
38. Still a Fightfor Gay Soldiers, L.A. TIMES, Oct. 21, 2011, at 30.
39. Ed O'Keefe, Gay Troops and Veterans to Sue Over Defense ofMarriageAct, WASH. POST, Oct. 27, 2011, at
Al 9; see also SLDN Files Landmark Litigation on Behalf of Married Gay and Lesbian Service Members, Veterans,
SERVICEMEMBERS LEGAL DEFENSE NETWORK, http://www.sldn.org/content/pages/3225/ (last visited Feb.
11, 2012) (with links to the complaint and summary judgment filing).
40. O'Keefe, supra note 39; Still a Fight For Gay Soldiers, supra note 38 ("winning repeal of DOMA is a
daunting task. But so, not long ago, was the repeal of 'don't ask, don't tell.'").
41. See SERVICEMEMBERS LEGAL DEFENSE NETWORK, FREEDOM TO SERVE: THE DEFNrnvE GUIDE TO
LGBT MILITARY SERVICE 29 (2011) (citing DEP'T OF DEFENSE INSTRUCTION 6130.03, Medical Standards

for Appointment, Enlistment, or Induction in the Military Services, %% E4.14(e), E4.15(l), and E4.28(r) (2010),
availableat http://sldn.3cdn.net/5d4dd958a62981cff8_v5m6bwlgx.pd).
42. Same-Sex Marriagearound the World, CBC NEWS (Feb. 7, 2012), http://www.cbc.ca/news/world/story/
2009/05/26/f-same-sex-timeline.html.
43. Brazilian State Authorizes Equality, Box TURTLE BULLETIN (Jan. 13, 2012), http://www.boxturde
bulletin.com/2012/01/13/40791; Mexico City's Gay MarriageLaw Takes Effect, MSNBC (Mar. 4, 2010), htrp://
www.msnbc.msn.com/id/3 5714490/ns/world-news-americas/#storyContinued.
44. See Same-Sex Marriagearound the World, supra note 42.
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New York, and the District of Columbia. 45 Maryland recognized same-sex marriages performed in other states.- The states of Delaware, Hawaii, Illinois, New Jersey, and Rhode
Island offered civil unions, and the states of California, Oregon, Nevada, and Washington
47
offered domestic partnerships with "nearly all" of the state-level rights of marriage. Hawaii, Maine, and Wisconsin also provided some legal recognition through other forms of
48
domestic partnership.
In 2011, Brazil's Supreme Court unanimously ruled that the Constitution guaranteed
the right of same-sex partners to enter into legally recognized civil unions. 49 The Court
reasoned that the Constitution did not expressly prohibit civil unions and that "[t]he free50
dom to pursue one's own sexuality is part of an individual's freedom of expression[.]"
Following the May 2011 decision, several couples "petitioned to have their civil unions
recognized as full marriages." 5 The lower court rulings split in those cases, with some of
S2
the courts approving the petitions while others blocked them.
In Chile, after more than 50,000 people marched through the streets of Santiago in
support of LGBT rights,5 3 President Sebastian Pinera signed off on proposed legislation
that would legalize civil unions. 54 This development is particularly significant in a country
so conservative that it legalized divorce only in 2004.55 On the other hand, the unavailability of divorce led to millions of heterosexuals cohabiting in relationships not sanctioned
by law,56 a large voter base that might sympathize with problems faced by same-sex
couples.
The Constitutional Court of Colombia ordered the Colombian Congress to adopt legislation guaranteeing same-sex couples all of the rights and privileges available to heterosexual married couples.5 7 It gave Congress two years to legislate full equality for same-sex
58
couples, whether through marriage or other means.
Ireland began recognizing domestic partnerships, including civil unions and same-sex
marriages conducted outside of the country, at the beginning of 2011.59 Some LGBT
45. Same-Sex Marriage,Civil Unions and Domestic Partnerships,NAT'L CONFERENCE OF STATE LEGISLATURFS, http://www.ncsl.org/issues-research/human-services/same-sex-marriage.aspx (last visited Feb. 11,
2012).
46. Id.
47. Id.
48. Id.
49. Raymond Colitt, Brazil's Supreme Court Recognizes Gay Partnerships,REUTERS (May 5, 2011), http://
www.reuters.com/article/2011/05/06/us-brazil-gayrights-idUSTRE74503V20110506
(Justices ruled 10-0,
with one Justice recusing himself for having previously ruled on related cases).
50. Id. (quoting Justice Carlos Ayres Britto, author of the opinion).
51. Top BrazilAppeals Court Upholds Gay Marriage, BIsMARcK TRI., Oct. 26, 2011, at A2.
52. Id.
53. Stephanie Garlow, Chile Moves Toward Legalizing Same-Sex Civil Unions, GLOBAL POST (July 12, 2011),
http://www.globalpost.com/dispatches/globalpost-blogs/que-pasa/gay-rights-civil-unions-chile.
54. World Briefing: Chile, L.A. TIMES, Aug. 10, 2011, at 4, available at 2011 WLNR 15795482.
55. Id.
56. Id.
57. Trudy Ring, Colombian Court Rules for Marriage Equality, ADVOCATE.COM (July 27, 2011), http://
www.advocate.com/News/Daily-News/2011/07/27/ColombianCourt_-RulesjforMarriageEquality/.
58. Colombian Court Says Congress Must Decide on Gay Marriage, CNN (July 27, 2011), http://articles.cnn.
con/2011-07-27/world/colombia.gay.marriage_ l-gay-marriage-gay-couples-gay-rights-supporters?s=PM:
WORLD.
59. Pamela Duncan, Same-Sex Couples to Enter Civil Partnerships,IRisi TIMEs, Jan. 14, 2011, at 5.
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organizations have criticized this development on the ground that "[bly granting legislation that only offers a portion of the rights and responsibilities of marriage, LGBT
couples are forced to participate in their own discrimination out of urgent necessity to
60
have legal arrangements recognised."
In Liechtenstein, opponents of a same-sex partnership law were able to gather sufficient
support to call a voter referendum on the issue. The results were overwhelmingly in favor
61
of domestic partnerships and the law took effect in September.
In the United States, there was further progress on the marriage equality front. Hawaii's civil unions bill was signed into law and went into effect at the beginning of 2012.62
In Illinois, hundreds of couples obtained their license on June 1, 2011, when civil unions
went into effect. 63 Some of those who benefited from the change in the law had reservations, noting, "whatever relief this brings is tempered by the fact that we still don't have
full rights."64 Rhode Island followed Illinois' example the following month, but the response there has been more muted. 65 A number of LGBT advocates have noted that the
state's law is flawed and does not allow same-sex couples to access all the benefits that
heterosexual married couples obtain under Rhode Island law. 66 New York granted full
marriage equality over the summer, becoming the largest state to do so 6 7 and "essentially
doubl[ing] the number of Americans who can gain access to same-sex marriage licenses" in
their home state. 68 In the months following legalization, it became evident that same-sex
couples may soon find themselves forced to wed if they wish to retain previously available
domestic-partner benefits. 69 Ross D. Levi, executive director of Empire State Pride
Agenda, was critical of the decision of some companies to limit health benefits to married
couples, noting that "to hinge something as important as insurance for your family to
what is still a complicated legal matter for same-sex couples doesn't seem to be a fair thing
to do." 70 Camilla Taylor, Marriage Project director at Lambda Legal, outlined a number
of reasons why LGBT couples might still wish to refrain from marrying, including diffi7
culties that might arise in the immigration and adoption law context. '
60. Sarah Stack, Civil Partnership 'Is Not Equality', MIRROR, Aug. 8, 2011, at 2, available at 2011 WLNR
15646450 (quoting a member of action group LGBT Noise).
61. Liechtenstein Vote Benefits Same-Sex Couples, WINDSOR STAR,June 20, 2011, at B3.
62. HAW.REv. STAT. § 572B (2011); see Dan Nakaso, State Gets Ready for Big Day, HONOLULU STARADVERTISER (Dec. 28, 2011), available at 2011 WLNR 26860994.
63. 750 ILL. COMP. STAT. 75/1-90 (2011); Rex W. Huppke & Serena Maria Daniels, Historic, Emotional
Day For Illinois Gay Couples, CH. TIB., June 2, 2011, at 1.
64. Huppke, supra note 63 (quoting Ann Perkins, an attorney in the City of Chicago's Law Department).
65. R.I. GEN. LAWS § 15-3.1-1 (2011); Rhode Island. Slow Start to Civil Unions, N.Y. TIMES, Aug. 16, 2011,
at Al 1.

66. Philip Marcelo, Gay Spouse Can't Claim Estate-Tax Eemption, PROVIDENCE J. BULL. (Oct. 10, 2011),
available at 2011 WLNR 20702971) ("Mhis law provides confusion, not equality.").
67. N.Y. DOM. REL. LAW § 10-a (McKinney 2011); Nicholas Confessore & Michael Barbaro, New York
Allows Same-Sex Marriage, Becoming Largest State to Pass Law, N.Y. TIMES,June 25, 2011, at Al.
68. Sandhya Somashekhar, N.Y. Gay Marriage Measure Passes, WASH. Posr, June 25, 2011, at AO1.
69. Tara Siegel Bernard, Some Companies Want Gays to Wed to Get Health Benefits, N.Y. TIMES, July 9, 2011,
at Bl.
70. Id.
71. Id. ("There are some types of visas that are meant to be temporary, and if you get married to someone
who is a citizen, it could flag your renewal application and reflect your more permanent decision to stay.").
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The sovereign Suquamish Tribe, located in the state of Washington, voted unanimously
to allow same-sex marriage under its tribal laws. 72 Heather Purser, a young lesbian member of the tribe, initiated the push for marriage equality, supported by a community intent
73
on sending the message that "[w]here we can avoid discrimination, we're going to do it."
D.

FAMIy

In 2011, the Inter-American Court of Human Rights heard its first case dealing specifically with sexual orientation or gender identity. 74 The case involves a lesbian judge who is
challenging a decision by the Supreme Court of Chile that stripped her of custody over
her three daughters. 75 The government of Chile has agreed to be bound by the terms of
the Court's ruling, which promises to have "far-reaching implications." 76 As noted by
International Gay & Lesbian Human Rights Commission (IGLHRC) Director of Programs, Jessica Stern, the case could lead to the first-ever favorable ruling on LGBT rights
77
by a regional human rights court outside of Europe.
E.

GREATER VISIBLrry OF

LGBT

LAWMAKERS

Following on the heels of J6hanna.Siguraard6ttir, who in 2009 became Iceland's Prime
Minister and the first openly lesbian head of state, Elio Di Rupo became the first openly
gay man in modern history to head a nation. 78 Osvaldo Lopez, who married his partner
79
under Argentina's same-sex marriage law, became that country's first openly gay senator,
80
Finland welcomed a gay man, Jani Toivola, into its Parliament, as well as its first lesbian,
72. William Yardley, A Washington State Indian Tribe Approves Same-Sex Marriage, N.Y. TimEs, Aug. 12,
2011, at Al2.
73. Id. (quoting tribal attorney Michelle Hansen).
74. Press Release, Inter. Gay & Lesbian Human Rights Comm'n, Inter-American Court on Human Rights
Hears First-Ever LGBT Case (Aug. 24, 2011), http://www.iglhrc.org/cgi-bin/iowa/article/pressroon/pressrelease/1433.html.
75. See Atala v. Chile, Case 12.502, Rep. Inter-Am. Ct. H.R. No. 139/09, OEA/Ser.L/V/II.130, doc. 22
rev. 1 (2011) (containing abstract and related rulings and briefs in the case).
76. Jessica Stem, Observationsand Meaningsfrom the First-EverLGBT-Specific Case Heardby the Inter-American Court of Human Rights: Karen Atala and Daughters against the State of Chile, INTER. GAY & LESBIAN
HumAN RiGHrs COMMVa'N (Aug. 3, 2011), http://iglhrc.wordpress.com/2011/08/23/observations-and-meanings-from-the-first-ever-igbt-specific-case-heard-by-the-inter-american-court-of-human-rights-karen-atalaand-daughters-against-the-state-of-chile/.
77. Id.
78. Neal Broverman, World's First Full-Time Gay Male Leader: Belgium's Elio Di Rupo, THE ADVOCATE
(Dec. 6, 2011), http://www.advocate.com/News/Daily-News/2011/12/06/Worlds-First_Full_TimeGay_
MaleLeaderBelgiumsElioDiRupo/ (noting that an openly gay Norwegian politician, Per-Kristian Foss,
briefly served as an interim Prime Minister for his country in 2002); John Lichfield, Gay, Socialist and Born in
a Squatters' Camp-Meet the New PM of Belgium, THE INDEPENDENT (Dec. 7, 2011), http://www.independent.co.uk/news/world/europe/gay-socialist-and-born-in-a-squatters-camp--meet-the-new-pm-of-belgium6273193.html.
79. Osvaldo Lopez Becomes Argentina's First Openly Gay, Married Senator, ON Top MAGAZINE (July 29,
2011), http://www.ontopmag.com/article.aspx?id=9072&MediaType= 1&Category=24.
80. Immigrant Candidates Fare Poorly, YLE (Apr. 18, 2011), http://yle.fi/uutiset/news/2011/04/
immigrantcandidatesfare-poorly_2523922 .html.
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Silvia Modig;81 and Poland's Parliament opened its doors to a gay man, Robert Biedron,
82
and a transsexual woman, Anna Grodzka.
II.

Discrimination and Persecution

The victories enjoyed in 2011, only some of which are described above, may cause a
backlash against members of the LGBT community: "[als with the civil rights struggles of
the 1960s, the more equality the state grants its gay citizens the more aggressive the
pushback from opponents."8 3 Although the focus of this review has been on the positive
developments that occurred over the course of the year, it is worthwhile to highlight at
least a few episodes of persecution and violence, if only to confirm the need for continued
vigilance and advocacy.
A.

HOMOPHOBIC LEGISLATION

In Russia, a number of proposed anti-gay laws gained widespread support. The St.
Petersburg Legislative Assembly, for example, is considering measures that would prohibit
"public actions aimed at propaganda of pederasty, lesbianism, bisexuality, and transgenderism among minors." 84 The bill, which is modeled on similar legislation that has
already been enacted in other parts of Russia, "equates openly professing homosexuality
with promoting pedophilia. 85 A recent study conducted by the University of Chicago
86
identifies Russia as one of four countries where approval of homosexuality has decreased.
Even more dramatic in its implications is proposed legislation in Uganda that would
create an offense of "aggravated homosexuality" for which the death penalty could be
imposed. 87 Although Parliament shelved the measure in May, it is widely anticipated that
the bill will be reintroduced.88 The most prominent example of anti-gay violence in
Uganda is LGBT activist David Kato, who was murdered shortly after winning a permanent injunction against a tabloid that had published names and addresses of LGBT per81. Silvia Modig-A New Member of the Finnish Parliament, HEssNKiPPuSA BLOG (May 3, 2011), http://
helsinkippusa.worwordpr.com/2011/05/03/silvia-modig-a-new-member-of-the-finnish-pariament/.
82. Monika Scislowska & Vanessa Gera, Anna Grodzka, Transgender Woman, and Robert Biedron, Gay Man,
Make Debut In New Polish Parliament,HUFFPOST (Nov. 8, 2011, 11:11 AM), http://www.huffingtonpost.com/
2011/11/08/anna-grodzkatransgender-w n_1081636.html?view=ptint&comm-ref=false.
83. Aaron Hicklin, 2011: A Good Year to he Gay, THE GUARDIAN (Dec. 10, 2011), http://www.guardian.co.
uk/world/201 /dec/I 1/gay-rights-civil-parmerships.
84. Igor Volksy, State DepartmentSpeaks out on Russia'sAnti-Gay PropagandaBill, TriNK PROGRESS LGBT
(Nov. 24, 2011, 8:15 AM), http://thinkprogress.org/gbt/2011/11/24/376113/state-department-speaks-outagainst-russias-anti-gay-propaganda-bill/?mobile=nc.
85. Tom Balmforth, St. PetersburgPreparesto Pass Ban on Gay 'Propaganda',RADOO FREE EUR. RADIO LiBERTY (Nov. 28, 2011), http://www.rferl.org/content/russia stpetersburg-homosexual-propaganda-gayrights/24404569.html.
Protest St. Petersburg'sAnti-Gay PropagandaLaw with Lunch Plates, are Detained ly
86. Igor Volsky, Russians
Police, TINK PROGRESS LGBT (Nov. 17, 2011, 1:55 PM), http://thinkprogress.org/lgbt/2011/11/17/
371135/russians-protest-st-petersburgs-anti-gay-propaganda-law-with-lunch-plates-are-detained-by-police/
(noting that the other countries are Cyprus, the Czech Republic, and Latvia).
87. Josh Kron, Antigay Bill in Uganda is Shelved in Parliament, N.Y. TIMEs (May 13, 2011), htrp://
www.nytimes.com/2011/05/14/world/africa/14uganda.htmnl.
88. Id.
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sons inUganda under the headline "Hang Them."8 9 Leaders around the world, including
President Obama and the Archbishop of Canterbury, mourned his death. 90 Paradoxically,
Kato's own funeral was marred by intolerance when the pastor presiding over the service
used the pulpit as a platform to denounce homosexuality.91 Although Uganda's "Kill the
Gays" bill has so far failed to become law, it has successfully influenced lawmakers in
Ghana, Nigeria, and Cameroon, where similar proposals are being considered and where
similar anti-gay pogroms are being threatened. 92 In Ghana, where, as in most of Africa,
homosexuality is criminalized, a government minister encouraged the population to turn
in anyone suspected of homosexuality. 93 Nigeria's Senate passed an anti-gay bill that
would impose a fourteen-year sentence on anyone convicted of homosexuality and ten
years for anyone abetting same sex unions. 94 Human Rights Watch also reported that in
Cameroon, the government was arresting and torturing effeminate men "simply for the
95
way they look."
B.

GENDER NoN-CoNFORmrry

In Malaysia, where gay sex is illegal, state officials sent at least sixty-six teenage boys to a
96
correctional camp after school officials identified them as possessing effeminate traits.
The state's education director noted that the camp had been designed to guide the boys
"back to the right path in life before they reach a point of no return." 97 At least some
politicians were courageous enough to voice their opposition to the practice. The head of
the Ministry for Women, Family, and Community Development stated that the program
violated laws enacted to protect children and emphasized that "[t]he experience of being
singled out on the basis of perceived characteristics is an extremely traumatising experi98
ence, particularly for adolescent teens."

89. In Praise of... David Kato, THE GuARDIAN,Jan. 31, 2011, at 32.
90. Id.
91. Id.

92. Frank Mugisha, Gay and Vilified in Uganda, N.Y. TIMES, Dec. 22, 2011, at A31.
93. Paul Evans Aidoo's Ghana Gay Spy Call 'Promotes Hatred', BBC NEws (July 22, 2011), http://www.bbc.
co.uk/news/world-africa-14250170.
94. Christian Purefoy & Faith Karimi, Nigerian Senate Passes Anti-Gay Bill, Defying British Aid Threat,
CNN (Dec. 1, 2011), http://edition.cnn.com/2011/11/30/world/africa/africa-gay-rights.
95. Press Release, Human Rights Watch, Cameroon: Free Men Charged Under 'Sodomy' Law (Aug. 17,
2011), http://www.hrw.org/news/2011/08/17/cameroon-free-men-charged-under-sodomy-law.
96. Maylaysian Authorities Order Indoctrinationfor 'Effeminate' Boys, CHICAGO SUN-TIMES (Apr. 23, 2011),
http://www.suntimes.com/news/world/4958085-418/malaysian-authorities-order-indoctrination-for-effeminate-boys.html.
97. Andrew Buncombe, Outrageas Malaysia Sends 'Effiminate' Boys to Anti-Gay Camp, THE INDEPENDENT
(Apr. 21, 2011), http://www.independent.co.uk/news/world/asia/outrage-as-malaysia-sends-effeminate-boysto-antigay-camp-2270551.honl.
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BULLYING

A rash of suicides among LGBT youth led to an increased focus on problems related to
bullying.99 In the United States, forty-seven states have already adopted anti-bullying
measures, but an increased recognition that these measures may not be sufficient to safeguard vulnerable youth from cyber-bullying has led some states to introduce even tougher
legislation. 1 ° California has gone even further by tackling ignorance, one of the roots of
homophobia; in July, Governor Jerry Brown signed a bill that will require schools to teach
students about the contributions that gays and lesbians have made to the state and to the
country.101
Other countries have also taken initiatives in this direction. Two examples include Canada and Taiwan. In Canada, the Ontario government introduced the Accepting Schools
Act, a bill that would mandate inclusion of sexual orientation and gender identity issues in
the curriculum and allow for the expulsion of bullies. 102 Religious organizations have criticized the proposed legislation because they view it as mandating sexual tolerance in opposition to their moral values.10 3 Constitutional law experts suggest that the bill would
survive judicial scrutiny if challenged. 10 4 In Taiwan, legislation that punishes students who
engage in "sexual bullying" and school officials who fail to report it was recently enacted. 105 The law, known as the Equality of the Sexes in Education Act, defines "sexual
bullying" as "the use of physical, verbal[,] and other forms of violence against another
person over his or her sexual characteristics, sexual disposition, sexual inclination[,] and
106
gender identity in a way that is more serious than simple harassment or misconduct."
Students who violate the law can be required to attend awareness-raising programs and
school employees who fail to report bullying face the risk of incurring monetary fines and
107
termination.
D. ASYLUM
The continued persecution of individuals based on their sexual orientation or gender
identity underscores the need for ensuring that the asylum claims of LGBT people be
adjudicated fairly. In what is being described by some of its members as a "major step
towards fully complying with our engagements under international asylum law," the Eu99. Cara Matthews, Tragedies Resultingfrom Bullying Spur Lawmakers, Others to Push for New Laws, GANNETT ALBANY BuREAu (Oct. 8,2011), http://www.wgrz.com/news/aricle/137573/37fTragedies-Resulting-

from-Bullying-Spur-Lawmakers-Others-to-Push-for-New-Laws.
100. State Should Lead, BUFFALO NEWS (Nov. 14, 2011), http://www.buffalonews.com/editorial-page/buffalo-news-editorials/article632223.ece.
101. Ian Lovett, Californiato Require Gay History in Schools, N.Y. TiALEs, July 15, 2011, at A16.
102. See Antonia Zerbisias, Teens and Suicide: QueerKids Especially at Danger in School, TORONTO STAR (Dec.
3, 2011), http://www.thestar.com/news/insight/article/1096412-teens-and-suicide-queer-kids-especiallyatdanger-in-school.
103. Lee Greenberg, Religious Groups Oppose Required Gay-Straight Alliances in Schools, OrTrAWA CrtZEN
(Dec. 7, 2011), http://www.ottawacitizen.coni/ife/Religious+groups+oppose+required+straight+auiances+
schools/582 1928/story.html.
104. Id. (discussing a quote by University of Toronto law professor Ed Morgan).
105. Taiwan Passes Law to Punish Sexual Bullying, CHINA POST (June 8, 2011), http://ph.news.yahoo.com/
taiwan-passes-law-punish-sexual-bullying- 111003233.html.
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ropean Parliament adopted measures to ensure that LGBT asylum-seekers would be recognized as having special needs.' 0 8 These measures include:
[Piroviding expert advice to asylum officials on sexual orientation and gender identity; protecting claimants' privacy; guaranteeing that physical examinations fully respect human dignity and integrity, for instance in cases involving minors or
transgender people; and ensuring that applications by LGBT asylum-seekers are not
'fast-tracked' for removal to their country of origin.'0 9
These changes should reduce shameful episodes, such as those documented in the
United Kingdom, where ninety-eight to ninety-nine percent of LGBT asylum claims
were denied at the initial assessment stage, and the Czech Republic, where gay asylum
seekers were forced to view heterosexual pornography while machines were hooked up to
their genitals to measure possible arousal. 110
The new measures will help ensure that asylum caseworkers halt the practice of denying
claims on the ground that LGBT people can avoid persecution by remaining in the
closet.", This problem has also been noted in the United States, where immigration
lawyers have complained that "[]udges and immigration officials are adding a new hurdle
2
in gay asylum cases that an applicant's homosexuality must be socially visible[.]"1 Apparently, these officials are operating under the belief that "if you don't look obviously gay,
you can go home and hide your sexuality and don't need to be worried about being persecuted."113 This view has been discredited by the U.K. Supreme Court, which unanimously ruled that the "discretion test" violated international law because "to pretend that
[a person's sexual orientation or sexuality] does not exist, or that the behaviour by which it
manifests itself can be suppressed, is to deny the members of this group their fundamental
right to be what they are."" 4 The U.K. Border Agency adopted guidelines modeled on
those contained in the Supreme Court opinion.1S However, the ruling may make it
harder for applicants: caseworkers who cannot return applicants to their country of origin
with advice to exercise discretion now seem increasingly willing to simply disbelieve the
6
applicant is an LGBT person."
108. European Parliament Calls for Special Protection of Gay, Lesbian, Transgender Asylum Seekers, UK GAY
NEWS (Apr. 6, 2011), http://www.ukgaynews.org.uk/Archive/11/Apr/0601.htm (quoting Sirpa Pietikiinen).
109. Id. (summarizing contents of European Parliament report, availableathttp://www.europarl.europa.eu/
sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A7-2011-0085+0+DOC+PDF+VO//EN).
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(quoting Lori Adams, a lawyer at Human Rights First).
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114. HJ (Iran) & IT (Cameroon) v. Secretary of State for the Home Departnent, [2010] UKSC 31 (appeal
taken from Eng.), available at http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_-2009_0057judg
ment.pdf.
115. Paul Canning, How One Gay Tanzanian'sAsylum Rejection Sbows theUK System's Unfairness, LGBT ASyLUM NEWS (May 23, 2011), http://madikazemi.blogspot.com/20ll/OS/how-one-gay-tanzanians-asylumrejection.html.
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m. Passages
It is impossible to conclude this review of significant developments without remembering
at least some of the advocates, allies, and inspirational figures who left us in 2011.
A.

AXEL AXGIL, PIONEER

In a year that has seen so many countries moving towards greater recognition of samesex partnerships, the passing of Axel Axgil is especially poignant. Founder of one of the
oldest gay rights groups in Europe, Axgil spent years fighting for equality, which caused
him to lose his job and serve prison tiMe17 As a result of his efforts and those of his
partner Eigil Axgil (with whom he shared a home since 1950 and who predeceased him in
1995), Denmark became the first country to recognize same-sex civil unions.' 18 In 1989,
Axel and Eigel were the first to exchange vows under the new law. 119
B.

RUDOLF BRAZDA, SURVIVOR

With Rudolf Brazda's passing at the age of ninety-eight, the world lost one of the last
living links to the persecution faced by homosexuals under the Nazi regime. 120 During
the war years, more than 100,000 men were arrested under German laws criminalizing
homosexuality; it is believed that up to 15,000 of them were sent to concentration
camps. 121 Brazda was one of the few who survived. After the war, he relocated to France
and met his life-partner of more than fifty years.' 22 In 2008, at a time when it was believed that there were no more living "pink triangle" prisoners, Brazda came forward with
his story.123 The openly gay mayor of Berlin, Klaus Wowereit, eulogized Brazda as "an
124
example of how important the work of remembrance is for our future."
C.

ROGER CROUCH, ALLY

Roger Crouch's passing serves as a reminder that positive change for the LGBT community would not be possible without the support of straight allies. Sadly, it also serves as
a reminder that the suffering caused by homophobia can affect anyone, regardless of sexual orientation. After his fifteen-year-old son committed suicide following intense gaybashing, Crouch dedicated his time and energy to raising awareness regarding the need
for anti-bullying policies in schools and the necessity of providing vulnerable students
REPORT, UNSUSTAINABLE:

THE QUALITY OF INnITAL DECISION-MAKING IN WOMEN'S ASYLUM CLAIMS

48 (2011), available at http://www.asylumaid.org.uk/data/files/publications/1 5 IfUnsustainableWEB.pdf (noting that case workers refused to believe claims that asylum seekers were lesbians).
117. Axel Axgil, 96, Danish Advocate for Gay Rights, N.Y. TIMES, Oct. 31, 2011, at B8.
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with coping strategies. 125 In November, his efforts earned him recognition as "hero of the
year" by the U.K. charity Stonewall. 126 Unable to bear his tragic loss, Roger Crouch took
his life in November, prompting others to continue his crusade; as The Observer noted in
an editorial following Roger's death, "[h]omophobic language needs to be struck from
usage to protect our children from the despair experienced by the Crouch family. Call it
27
political correctness, but eradicating prejudice saves lives."
D.

PAULA ETTELBRICK, ADVOCATE

An experienced litigator and internationally recognized advocate for LGBT rights,
Paula Ettelbrick was at the forefront of those who fought for an expanded definition of
family. 128 At various points in her career, Ettelbrick held leadership positions within some
of the most prominent civil rights organizations dedicated to achieving equality for the
LGBT community, including the Lambda Legal Defense and Education Fund, the International Gay and Lesbian Human Rights Commission, and the National Gay and Lesbian
TaskForce.' 29 She remained steadfast in her belief "that the best course for family advocates to pursue is that which recognizes the caring and committed relationship of all families - not just those who wish to marry and not just those that include lesbian and gay
couples." 130 She believed that "[j]ustice for gay men and lesbians will be achieved only
when we are accepted and supported in this society despite our differences from the domi131
nant culture and the choices we make regarding our relationships."
E.

FRAcNYaN KAMENY, PIONEER

In 1968, a year before the Stonewall Riots, Frank Kameny coined the phrase "Gay is
132
At
Good" to challenge the stigma that had long been associated with homosexuality.
the time, he had already been fighting for LGBT equality for over a decade, starting in
1957 when he sued the federal government for unlawful termination following his arrest
as a "sexual pervert."1 33 He was a founder of the Mattachine Society and in the front lines
of many of the civil rights battles of our time. 134 Kameny lost the battle to regain his job,
but towards the end of his long life, it was clear that he had won larger victories when he
accepted an official apology for his unjust termination by John Berry, the director of the
United States Office of Personnel Management. 3 Berry, the highest-ranking openly gay
125. Steven Morris, Fatherin Anti-Gay Bullying Campaign Dies, GUARDUN, Dec. 2, 2011, at 13.
126. Id.
127. Homophobic Bullying: This Hate-FilledPlayground TauntingMust Be Eradicated,OBSERVER, Dec. 4, 2011,
at 40.
128. Julie Bindel, Paula Ettelhrick Obituary, GUARDIAN (Nov. 3, 2011), http://www.guardian.co.uk/world/
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official ever to serve in the Executive Branch, 136 eulogized Kameny by noting that "[hie
helped make it possible for countless of patriotic Americans to hold security clearances
and high government positions, including me."' 37 After his passing, Congresswoman Eleanor Norton entered a statement praising Kameny into the Congressional Record. 138 In
it, she noted that by honoring Kameny:
in a place that is part of the government that dishonored him, we remember that it is
one thing to join a movement; it is quite another to start one. We revere Frank
because his life tells us that great human rights victories often begin with the courage
39
of a single individual[.] 1
F.

DAVID KATO, MARTYR

Although David Kato's death was mentioned above as an example of the persecution
that LGBT people continue to face all around the world, here we draw attention to the
many reasons why his life should be celebrated. In the words of Secretary of State Hillary
Clinton:
David Kato tirelessly devoted himself to improving the lives of others.... His tragic
death underscores how critical it is that both the government and the people of
Uganda, along with the international community, speak out against the discrimination, harassment, and intimidation of Uganda's LGBT community, and work together to ensure that all individuals are accorded the same rights and dignity to which
each and every person is entitled. This crime is a reminder of the heroic generosity
of the people who advocate for and defend human rights on behalf of the rest of us and the sacrifices they make.... We honor David's legacy by continuing the impor140
tant work to which he devoted his life.
G.

DAME ELIZABETH TAYLOR, ICON

Acclaimed as one of the great beauties of the silver screen and the most famous woman
142
in the world,' 4 ' Elizabeth Taylor was also an invaluable ally of the LGBT community.
She helped raise public awareness regarding H1IV-as well as hundreds of millions of dollars for research, care, and prevention-at a time when AIDS was still viewed as an incurable gay disease that inspired fear and hostility. 143 "I hope with all of my heart that in
136. See Alyssa Rosenberg, John Berry Named OPM Director, GOV-T ExEcutrvE (Mar. 3, 2009), http://
www.govexec.com/dailyfed/0309/030309ar1.htm.
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144
"I
some way I have made a difference in the lives of people with AIDS]," she said.
45
2000,
Dame
In
on
my
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for
the
mole
that
than
Better
want that to be my legacy.
146
AcTaylor won GLAAD's Vanguard Award for her work in advancing LGBT equality.
cepting it, Taylor remarked:
Why shouldn't gay people be able to live as open and freely as everyone else? ...What
it comes down to, ultimately, is love ...How can anything bad come out of love? The
bad stuff comes out of mistrust, misunderstanding and, God knows, from hate and from
47

ignorance. 1

Elizabeth Taylor's life work proved that her eyes were remarkable not only for their
color, but also for the clarity of her vision.
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